
Subject: Third Extension of Time Request for Bill 8 (2008)

n

DEPARTMENT OF PLANNING AND PERMITTING

CITY AND COUNTY OF HONOLULU
650 SOUTH KING STREET. 7TH FLOOR • HONOLULU. HAWAIt 96013

TELEPHONE: (608) 768~8OOO• FAX: (808) 5ZF6743
INTERNET: www.honolulu.gov DEPT. WEB SITE: www.honolutudpp.org

MOP) HANNEMANN HENRY ENG. PAICP
MAYOR DIRECTOR

DAVID K. TANOUE
OEPUTY DIRECTOR

November 18, 2008

The Honorable Todd K. Apo, Chair
and Members

Honolulu City Council
530 South King Street, Room 202
Honolulu1 Hawaii 96813

Dear Chair Apo and Councilmembers:

The Department of Planning and Permitting (DPP) respectfully requests a 90-day
extension of time for the above bill, to amend the Land Use Ordinance regarding
regulation of certain visitor accommodations, i.e., transient vacation units. Bill 8 (2008)
is the alternative ordinance proposed by the DPP to the bill initiated by Council
Resolution 05-1861 CD1.

Bill 8 passed First Reading on February 20, 2008. At its November 18, 2008
meeting, the Zoning Committee recommended that a 90-day extension of time be
granted for Bill 8 (2008)1 subject to the receipt of a written request from the department.
The extension of time will provide the City Council with more time to consider the
proposed ordinance.

Very tr~1yyours,

Henry Eng, ~%4~~Director
Department of Planning and Permitting

HE :fm

fl4~m _
~~wayne M. ashiro, P.E. DEPT. COM. 842
U Managing Director
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1t~ CITY COUNCIL ORDINANCE_______
CITY AND COUNTY OF HONOLULU 8

HONOLULU? HAWAU BILL ____________________

(ADMINISTRATION)
A BILL FOR AN ORDINANCE

TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAIN VISITOR ACCOMMODATIONS.

BE IT ORDAINED bythe People of the City and County of Honolulu:

SECTION 1. Findings and Purpose. The Council finds that the ordinance
currently codified at Section 21-4.110-1, Revised Ordinances of Honolulu 1990, was
enacted to allow preexisting transient vacation units (TVUs) that were operating in
certain residential- and apartment-zoned areas to continu? to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have complained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City’s ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential
and certain other areas.

SECTION 2. Section 21-4.110-1, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

Sec. 21-4.110-1 Nonconforming use certificates and advertisements for
transient vacation units.

(a) The purpose of this section is to treat certain transient vacation units which have
been in operation since prior to October 22, 1986 as nonconforming uses and to
allow them to Continue subject to obtaining a nonconforming use certificate as
provided by this section and sub)ect to compliance with the requirements in this
section and Section 21-4.110-3.

(b) The owner, op.erator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December 28, 1989, or shall cease its operation. The owner,
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A BILL FOR AN ORDINANCE

operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, transient accommodations tax records, and federal and/or State of
Hawaii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October 22, 1988 and has continued
through December 28, 1989, the director shall issue a nonconforming use
certificate for the transient vacation unit.

(c) Failure to obtain a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December 28, 1989, is not a bona fide nonconforming use, and shall not
Continue as a nonconforming use but shall be treated.as an illegal use.

(d) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the followihg schedule:

(1) between September 1, 2000 and October 15, 2000; then

(2) betWeen September 1 and October 15 of every even-numbered year

thereafter.

Each application to renew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and transient accommodations tax license
for the nonconforming use during each calendar year covered bythe
nonconforming use certificate being renewed and that there were transient
occupancies (occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (U) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Fàilureto meet these
conditions will result in the denial of the application for renewal ofthe
nonconforming use certificate. The requirement for the 35 days of transient
occupancies shall be effective on January 1, 1995 and shall apply to renewal
applications submitted on or after January 1, 1996.

(e) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shalt display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listin~of all units at that address holding current certificates may be
displayed in a conspicuous common area instead.
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ifi The owner, operator, or proprietor of a transient vacation unit for which p
nonconforming use certificate is required, and anY rental agent thereof, shall
include, in all advertisements for occupancy of the unit, the nonconforming use
certificate number and street address, including, if applicable, any apartment or
unit number, of the transient vacation unit. In the event that the owner, operator,
orpropnietor, or any rental agent.thereof, advertises multiple units in an
advertisement, the nonconforming use certificate numbers, addresses, and, if
applicable, the apartment or unit numbers, of all units being advertised shall be
included in the advertisement. For the purpose of this subsection, an
“advertisement” includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction ofthe owner, operator or proprietor of a
transient vacation unit in any manner or by any means, including, but not limited
to, newspapers, magazines, television, radio, brochures, and through the
internet. The existence of an advertisementfor a transient vacation unit shall be
prima facie evidence that the owner, operator, on proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that.form and
manher, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section ahd
Section 21-4.110-3, the term “rental agent” means any person who, lists, solicits
for prospective lessees or renters for, leases on offers to lease, or rents on offers
to rent, a transient vacation unit.”

SECTION 3. Chapter 21, Article 4, Revised Ordinances of Honolulu 1990, is
amended by adding a new Section 21-4.1 10-3 to read as follows:

“Sec. 21-4.110-3 Information required in advertisement—Notice and penalty for
violation.

~ If an advertisement does not have the information required by Section 21-4,110-
1(0 and Section 21-4.110-2(0, the owner, operator, proprietor, or rental agent of
the transient vacation unit being advertised shall, within seven (7) days termihate
the dissemination of any advertisements that do not contain the:reguired
information, and shall, within seven (7) days of receiving such notice, take action
sufficient to cure the violation. Failure to doso shall subject the owner, operator,
proprietor, or rental agent to the civil fines provided in subsection rb).

(b) Any person violation this section shall be subiect to the following civil fines:

jJJ For a first violation, an initial fine of up to $1,000; and daily fines up to

$1 ,000 per day until the violation is corrected.
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j~j For recurring violations, an initial fine not less than $1,000 but not more
than $5,00o~and daily fines not less than $1,000 but not more than $5,000
per day until the violation is corrected. Recurring violations occur when
the previous violation has been corrected àhd a subsequent infraction of
the same code occurs.

Nothing in this subsection shall preclude the department from seeking any other
remedy against a violator of this section.

Except as otherwise provided in this section, the provisions of Section 21-2.150-
2 shall applyto administrative enforcement for violations of Sections 21-4.110-

SECTION 4. Section 21-5,640, Revised Ordinances of Honolulu 1990, is

amended to read as follows;

“Sec. 21 -5.640 Time sharing and transient vacation units.

~ Time sharing and transient vacation units shall be permitted in the A-2 medium

density apartment zoning district provided:

[(a)] fjj They are within 3,500 feet of a resort zoning district ofgreater than 50

contiguous acres; and

[(b)] f2~ The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort
community.

Qfl The owner, operator, or proprietor of a transientvacation unit that does not
reqUire a nonconforming use certificate and is a permitted use in the following
districts:

ffl Resort: or

f~ A-2 medium density apartment district, as provided in subsection (a);

and any rental agent thereof, shall include, in any advertisement for the unit, the
street address and, if applicable, the apartment or unit number, of the transient
vacation unit. For the purpose of this section, an “advertisement” means the
same as is defined in Section 21-4.110~1.Administrative enforcement for
viOlations of this subsection shall be governed by Section 21-2.1 50:and by the
penalty provisions of Section 21-4.110-3.
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The existence of an advertisement for a transient vacation unit shall be prima
facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term “rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation.”

SECTION 5. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1990
(~MasterUse Table”), is amended by amending the “Dwellings and Lodgings” category
to read as follows:
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“TABLE 21-3
MASTER USETABLE

In the event of any corillict between II,. test of thie Chapter and Ihe following table, the tea) of the Chapter thall conlroi 11W toltowirag table a cot intended to cover the WaIkiki Special D,etrici; pleas,’ rater to Table 21-oSIA)

~EX: Ac — Special eccataory use eubiect to standards fl Article S
Crc — Conditional Use Permitiwinor subject to standards in Artide 5; no public hearing required lace Article 2 for exceptions)
C • Condilional Use Perrnil-maior subject io atandarda in MIcle 5; public hearing required
P Permitteduse
Plc • Permitted use subject to standards in Article 5
‘RU Plan Review bite

H~itt~~x ~‘ — I
IConautates

—

~
:~::: I ~J

P/c P/c p
P

p p P p P p p P P

f’

P

Duptesuelba p P ‘ p p p p P P -

DwellIngs, owner’s or Caretake?x, eccetsn,y tc ho ‘t~,____Ac ~s__.. ‘~._,,.,.

Dwellingsforcemrse&erycaretakerx \c Ac .—.——. ,.._.. ,,.—..,.—. ,..,

Dwellings. detached, one’famntly P P P P P P P P P P P

Dwellings, detached, twofamily p P P p p p ‘ P P

cowelitegs. mllttlaamtly P P P P P P,_,,~__,,,_, Pj
5

,~,,,,_
——._. — —.—.. —

Farmciwelllngs P/c P/c

Group itvlr,g facitttlex C ,,___ C_~ C,,,,,,,,,, P c,~fl_,,,
— — —

Guesthcoees(R.ZOonlyI ic —_..—.

Hotels
p — — !___

Rcomers/Roomtns

-
!_________

Ic Ac ,,...._ —

Special need, housing for the etdarly : : P : : : P ,,,, ~,

limerliatleg

.... .~.........

!i...,. p — — “~

Iransientvacation [unIt) units ,,,,,,..,. !~S...... L!J!~&_.._ — . —.— — J
Vacatloncabint

l_._.___.____..._.

—

DWELLINGS AND LODGINGS

6



ORDINANCE

BILL ______

A BILL FOR AN ORDINANCE

(20081

SECTION 6. Chapter 21, Table 9.8(A), Revised Ordinances of Honolulu 1990
(“Waikiki Special District Precinct, Permitted Uses and Structures”), is amended to read
as follows:

“Table 21-9.6(A)
waikiki Special District Precinct
Permitted Uses and Structures

Use orstructure
Precinct

ReApartment sortMixed
Use

Resort-
commercial

.

Public

Amusement and recreational facilities, indoor I P P
Amusement facilities, outdoor C
Antennas, receive-only Ac Ac Ac Ac
Art galleries and museums C

(Museums_only)
P p

Automobile rental establishments (excluding repair P P
faCilities_and_open_~rking_lots)
Automobile service stations, excluding repair P
facilities
Bars, cabarets, nightclubs, taverns1 P P

Boarding facilities P P P
Broadcasting facilities P P

Business services P P

commercial ~rking lots and ~rages p P

Convenience stores P-AMX • P P

Dance or music schools . P P
Day-care facilities C I P P
Dwellings, multifamil? P P P3

Eating establishments’ P-AMX P P

Financial institutions P-AMX P P

Group living facilities C c c
Historic structures, use of c cm Cm Cm

Homeoccu~tions Ac Ac Ac

Hotels P

Joint development Cm cm Cm
Joint use of parking cm
Laboratories, medical I

Cm Cm

‘

(t%~CITY COUNCIL
2 CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII
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Precinct
structure Resort Mixed Resort- —

Apartment Use Commercial Public
p P

P-AMX p P —

P —C p

Cm N/A N/A

P P —

CmCm Cm

P-AMX p p —

p P

p P

P P P P
P-AMX p P

P-AMX p p

P P

they do not involve
shops, machine shops

P P

p P

p
PP-AMX P

P9 P9 P9 P9

Cm cm [ Cm Cm
Ministerial uses:
Ac special accessory use. Also see: ArtIcle 10, Accessory use; and Section 21-5330, Home occupations
P s Permitted principal use
pg a Permitted principal use subjectto standards enumerated inArtiole 9; see Section 21.980-5(d), 21-9.80.6(d),
P-AMX = Within the apartment precinct, a permitted principal use only within the apartment mixed use subprecinct

Discretionary uses:
cm = Requires an approved conditional use Permit - minor subject to standards in Article 5; no public hearing required
c a Requires an approved conditional use Permit - major subject to standards in Article 5; public hearing required

Other;
N/A Not applicable as a land use category in that prectnct, since it is already regulated under another land use category.

Note: Ass empty cell in the above matrix indicates that use or structure is not permitted in that precinct
Provided a solid waIlS feet in height shall be erected and maintained on any side or rear boundary adjoining the apartment precinct

2 Provided that where these uses are integrated with other uses, pedestrian access shall be independent from the other uses, and no building floor
shall be used for both dwelling and commercial purposes.
2 Multifamilydwelling units shall only be permitted between Ala Wai Boutevard and Kuamoo Avenue in the resort commercial precinct4

Advede~mentsfor transj~cLvacation.t~tsshall be subleci to Sectors 21-5640th)’

Table 21 -9.6(A)
waikiki Special District Precinct
Permitted Uses and Structures

21-9,80-7(d) or 21-9.808(d)
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SECTION 7. Section 21-10.1, Revised Ordinances of Honolulu 1990, as
amended (“Definitions”) is amended by amending the definitions of ‘corporate retreat”
and “transient vacation unit,” and by adding a new definition for “inter’val use” to read as
follows:

a. “t1Corporate retreat” means a transient vacation unit which is provided with
or without [monetary] compensation by a business, company [orb corporation~..Q[
limited liability company, including a nonprofit corporation, to transient occupants,
including but not limited to employees, directors, executives or shareholders of
the business, company [or] corporation, or limited liability company or their
families.”

b. ““Interval use” means the use of a dwelling or lodging unit for which the
exclusive right of use or obcupancy circulates among various owners for a
contractually limited period or periods of time.”

c. ‘“Transient vacation unit” means a dwelling unit or lodging unit which is
provided [for] with or without compensation to transient occupants for less than
30 cOnsecutive days, other than a bed and breakfast home; hotel room or a time
share. unit For purposes of this definition, compensation includes, but is not
limited to, monetary payment, services or labor of employees A transient
vacation unit also includes one in fractional ownership or interval use that is not a
time share unit, which is obOupiedlessthah 30 consecutive days during any
period when an owhér is not presént or any unit oácupiéd for less than 30
consecutive days when the fractional ownership is less than one-twelfth (1/12)
share.”

SECTION 8. Ordinance material to be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised Ordinances of Honolulu, the revisor of ordinances need not include the
brackets, the bracketed material, or the underscoring.
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SECTION 9. This ordinance shall take effect 90 days after its approval.

INTR9~UCEDBY:

(br)

DATE OF INTRODUCTION:

FEB 142008
Honolulu, Hawaii Councilmembers

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

APPROVED this _____ day of ____________, 20

MUFI HANNEMANN, Mayor
City and County of Honolulu

(OCSIO6 1705/ct)
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